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PART 1. GENERAL

Chapter 100. Legal Framework

0 The purpose of this chapter is to establish a legal foundation for these regulations.

Section 1001. Title!

1001.A These are the Town of Berlin’s Land Use and Development Regulations and constitute the
town’s zoning and subdivision regulations.

Section 1002. Authority?

1002.A The Town of Berlin has adopted these regulations in accordance with and as authorized by
the Vermont Planning and Development Act, 24 VSA Chapter 117.

Section 1003. Purpose?®

1003.A These regulations implement the goals and policies of the Berlin Town Plan and the Vermont
Planning and Development Act. They are intended to:

(1) Provide for orderly community growth;
(2) Protect public health, safety and welfare;

(3) Allow for balanced housing and economic development that meets the needs of the
community and region;

(4) Protect environmental quality and conserve natural, agricultural, scenic and historic
resources;

(5) Promote approaches to land use and development that are consistent with smart
growth principles.

Section 1004. Equal Treatment of Housing*
1004.A These regulations are intended to allow the development of housing in accordance with
statutory requirements. They:

(1) Allow mobile homes, modular homes and prefabricated homes to the same extent as
conventional homes.

(2) Allow mobile home parks to the same extent as other residential subdivisions or
developments.

(3) Permit accessory dwelling units in all zoning districts that allow single-family homes
and as an accessory use to any pre-existing single-family home in accordance with *.

" Equivalent to Section 1.01 of adopted zoning.
2 Equivalent to Section 1.01 of adopted zoning.

3 Expands upon Section 1.02 of adopted zoning. The purpose statement is important if the regulations are challenged in court. Judges often
look to the purposes to determine the validity of regulatory provisions.

4 As per statute (24 V.S.A. § 4412(1)) and case law. Equivalent to Section 3.04 of adopted zoning.
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(4) Allow multi-family housing in appropriate zoning districts.

(5) Treat group homes the same as any other single-family home in accordance with *.

Section 1005. Applicability’

1005.A Unless specifically exempted in these regulations (see *Chapter 100), all land development
in the Town of Berlin requires a zoning permit or subdivision approval (see *Chapter 100)
issued in accordance with these regulations.

0 Land development means constructing, installing, reconstructing, converting, structurally altering, relocating or enlarging
any building or structure; mining, excavating, filling or grading land; changing or extending the use of land or a structure;
adjusting or relocating the boundary between two parcels; or dividing a parcel into two or more lots.

Section 1006. Relationship with Other Laws or Regulations®

1006.A If any provision of these regulations is more restrictive than any other law or regulation, the
provision of these regulations will apply.

1006.B If any provision of another law or regulation is more restrictive than required under these
regulations, the provision of the other law or regulation will apply.

1006.C The provisions regulating development within the special flood hazard area in * will take
precedence over any other provision of these regulations.

Section 1007. Effective Date’

1007.A Upon adoption by the Town of Berlin, these regulations and any subsequent amendments
will take effect in accordance with state statute. See *Appendix * for a history of the town’s
adoption and amendment of these regulations.

Section 1008. Amendment or Repeal®

1008.A These regulations may be amended or repealed in whole or part at any time in accordance
with state statute.

Section 1009. Severability®

1009.A If a court of competent jurisdiction invalidates any provision of these regulations, that
decision will not affect the validity, application or enforcement of the remaining provisions
of these regulations.

5 Compare to Section 1.03 of adopted zoning. | reworded this provision to specifically reference “land development” as defined in statute.
6 Compare to Section 1.03 of adopted zoning. Paragraph C is required for conformance with the NFIP.

T Equivalent to Section 1.06 of adopted zoning.

8 Equivalent to Section 1.04 of adopted zoning.

9 Equivalent to Section 1.05 of adopted zoning.
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Section 1010. Disclaimer of Liability°

1010.A These regulations do not create any liability on the part of the town, its officials, agents,
employees or representatives for alleged damages that result from reliance on these
regulations or any lawful administrative action or decision taken under these regulations.

10 New section. It is required for compliance with the NFIP.
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Chapter 110. Exemptions

0 The purpose of this chapter is to allow minor land development without a zoning permit and recognize the land development
that is exempted from local zoning by state or federal law.

Section 1101. General Exemptions
1101.A  Except within the Flood Hazard Overlay District (see *), a zoning permit is not required for:

(1)

Emergency repair and stabilization of a structure damaged by any cause to the extent
necessary to protect public health and safety and to protect the structure from the
elements. Further repair, reconstruction or demolition beyond the minimum necessary
to stabilize and secure the structure will require a zoning permit (see *Section 1208
and 0).11

Normal maintenance and repair of an existing structure that does not change any of the
structure’s exterior dimensions or its use.12

Demolition of a structure.

Landscaping, grading and excavating associated with:13

(@) Normal maintenance and repair of roads, driveways and parking areas; and
(b) Yard improvements for single-family or two-family residential properties.

An accessory structure to a residential use that:14

(@) Islessthan 80 square feet in floor area;

(b) Islessthan 10 feetin height;

(c) Meets applicable setback requirements for the zoning district; and

(d) Islocated on alot with not more than one other such exempt accessory structure.

A fuel tank serving a dwelling that:15
(@) Holds not more than 500 gallons;

(

(c) Thatis sited, installed and secured in accordance with state and federal
regulations.

(=3

) Meets applicable setback requirements for the zoning district; and

A swimming pool without a permanent foundation that meets applicable setback
requirements for the zoning district.16

" New provision. This is a common exemption.

12 Equivalent to Subsection 5.01(B) of adopted zoning.
13 Equivalent to Subsection 5.01(F) of adopted zoning.
14 Equivalent to Subsection 5.01(H) of adopted zoning.
15 Equivalent to Subsection 5.01(C) of adopted zoning.
16 New exemption for portable pools.

BERLIN LAND USE AND DEVELOPMENT REGULATIONS

14

DRAFT (7/22/15)



PART 1. GENERAL
Chapter 110. Exemptions

(8) A handicap ramp, uncovered entry stairs or walkway that:17

(@) Does not extend into or obstruct public a public right-of-way; and

(b) Does not interfere with corner visibility or sight distance for vehicular traffic.
(9) A solar energy device:18

(@) Thatwill be installed on and project not more than 10 feet above a sloped roof

(b) Of any height that will be installed on a flat roof (any roof with a slope of not more
than 5%).

(10) A non-agricultural fence or wall that (an agricultural fence or wall is an exempt farm
structure under *Section 1102):19

(@) Is not more than 6 feet in height;

(b) Does not obstruct public a public right-of-way;

(c) Does not interfere with corner visibility or sight distance for vehicular traffic;
(d) Does not result in flooding or ponding of water on abutting property or public

rights-of-way.
(e) Does not pose a safety hazard and is not designed to inflict physical harm; and

() Isinstalled so that any support posts are to the inside and the “finished” or “good”
side faces out.

(11) A television antenna, radio antenna, satellite dish or similar device used to provide on-
site communication service that meets the criteria below:

(@) Aroof-, wall-, or ground-mounted dish antenna with a face(s) not more than 15
square feet in area.20

(b) A roof- or wall-mounted antenna that does not extend more than 12 feet above the
roofline of the building it is attached to.21

(c) A freestanding amateur radio antenna and its supporting structure that does not
extend more than 50 feet above the ground.22

(d) Such devices may exceed zoning district height requirements, but must meet
zoning setback requirements.

(¢) Such devices should be installed on the least visible location on the building or
property where they can reasonably function.

17 Equivalent to Subsection 5.01(D) of adopted zoning.

'8 Exempted by statute (24 V.S.A. § 4413(g) and 24 V.S.A. § 4412(6)).
19 Compare to Section 3.16 and Subsection 5.01(E) of adopted zoning.
2 Exempted by statute (24 V.S.A. § 4412(8)).

21 Exempted by statute (24 V.S.A. § 4412(8)).

22 New exemption. This is a common exemption. Federal law protects the rights of ham radio operators and limits the extent to which they can
be regulated through zoning.
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(12) An antenna used for single-use local business radio dispatch purposes or for police,
fire, ambulance or similar emergency dispatch purposes.23

(13) Signs listed in *.

(14) Garage sales, yard sales, auctions or similar activities that do not occur for longer than
3 consecutive days and for more than 12 days in any calendar year.24

(15) Use of public or private land for non-commercial passive outdoor recreation or
community gardening that does not involve the development or use of buildings.25

(16) Use of public or private land for hunting, fishing or trapping in accordance with state
regulations that does not involve the development or use of buildings.26

(17) Construction or maintenance of essential services.2?

(18) Construction or maintenance of a road, sidewalk, path, bridge, culvert, or other
infrastructure within a public right-of-way.28

Section 1102. Agriculture and Forestry?

1102.A A zoning permit is not required to farm or harvest timber in accordance with the state’s
regulations and accepted practices.

0 The Vermont Agency of Agriculture establishes and enforces various rules and regulations for farming, including the
Accepted Agricultural Practices (AAPs). The Vermont Division of Forestry establishes and enforces various rules and
regulations for timber harvesting, including the Acceptable Management Practices (AMPs).

1102.B A landowner will not need a zoning permit to build a farm structure, but:

(1) The landowner must complete a zoning permit application so the Zoning Administrator
can confirm that the project is exempt. The Zoning Administrator will not charge the
landowner an application fee for an exempt farm structure.

(2) The Zoning Administrator may request that the landowner submit a letter from the
Vermont Agency of Agriculture, Food and Markets indicating that the proposed
structure qualifies as an exempt farm structure under state statute.

(3) The Zoning Administrator will issue a letter documenting that the landowner may build
and use the proposed for agricultural purposes without a zoning permit, but informing
the landowner that a he/she will need to obtain a zoning permit before converting the
structure to a non-agricultural use in accordance with these regulations.

(4) Except for a fence or wall used for agricultural purposes, an exempt farm structure
must meet setback requirements unless the applicant provides the Zoning
Administrator with a written waiver from the Vermont Secretary of Agriculture.

23 New exemption.

24 New exemption.

% Equivalent to Subsection 5.01(G) of adopted zoning. This expands the exemption to include community gardens.

26 New exemption.

21 New exemption. Essential services include electric and gas distribution lines, water and sewer lines, telephone and cable lines, etc.
28 New exemption. Zoning authority does not extend into public rights-of-way. Those are regulated by other town ordinances.

2 Exempted as per statute (24 V.S.A. § 4413(d)). Adopted zoning does not include this language.
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(5) An exempt farm structure may exceed building height or footprint requirements for the
zoning district.

1102.C A zoning permit is required to convert an exempt farm structure from an agricultural to a
nonagricultural use.

Section 1103. Utility, Energy and Telecommunications Infrastructure®

1103.A A zoning permit is not required for land development that receives a Certificate of Public
Good from the Public Service Board. This includes a small renewable energy system that is
connected to the grid (net-metered).

1103.B A zoning permit is not required for telecommunications equipment and related site
development that does not exceed a footprint of 300 square feet and a height of 10 feet.31

% Exempted as per statute (24 V.S.A. § 4413(b)). Adopted zoning does not include this language.
31 Exempted by statute (24 V.S.A. § 4413(h)(1)).
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Chapter 120. Vested Rights & Pre-Existing Development

0 The purpose of this chapter is to preserve the rights of property owners to maintain lawfully established uses or structures
and of applicants who have lawfully filed for and/or received permits or approvals when there are changes to these
regulations. It is also to specify how these regulations affect pre-existing land development.

Section 1201. Prior Permits and Approvals32

1201.A If the Zoning Administrator lawfully issued a zoning permit before the Town of Berlin
adopted or amended these regulations, an applicant will not need a new or amended permit
for the project. However, if such an applicant does not substantially complete the land
development or receive an extension before that permit expires, he/she will need to apply
for a new zoning permit under the current regulations (see *Section 4204).

1201.B If an applicant received approval for a phased project before the Town of Berlin adopted or
amended these regulations, the Zoning Administrator will issue permits for the land
development as approved irrespective of any change in these regulations. However, if such
an applicant does not substantially complete the phased project as a whole within the
timeframe specified in the approval, he/she will need to apply for a new zoning permit
under the current regulations.

1201.C If an applicant lawfully recorded an approved subdivision plat in the town’s land records,
that plat will remain valid and will not expire irrespective of any change in these
regulations.33

Section 1202. Complete Applications

1202.A The Zoning Administrator will review an application based on the regulations in effect at
the time he/she determined that the filed application was complete.

Section 1203. Nonconforming Lots®

1203.A A nonconforming lot may continue to exist unchanged indefinitely. If a nonconforming lot
comes into common ownership with one or more contiguous lots, it will not be deemed
merged with the contiguous lot(s) for the purposes of these regulations (an owner may
choose to merge contiguous lots in accordance with *).36

1203.B  An owner may develop a nonconforming lot in accordance with all applicable provisions of
these regulations provided that the lot:37
(1) Islegally subdivided and able to be conveyed separate from any other lot;

(2) Existed as of the effective date of these regulations;

32 Compare to Subsection 1.03(B) of adopted zoning. This section expands upon the language in adopted zoning for greater clarity.
33 As per statute (24 V.S.A. § 4463(b)).

3 New provision.

3 Compare to Section 3.05 of adopted zoning.

% This is a change from adopted zoning, which requires merger (Section 3.05). Merger is no longer mandated by statute.

37 As per statute (24 V.S.A. § 4412(2)).
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(3) Isatleast g acre (5,445 square feet) in area; and

(4) Isnotless than 40 feet wide or deep.

Section 1204. Nonconforming Structures3?

1204.A

1204.B

1204.C

1204.D

1204.E

A nonconforming structure may continue to exist unchanged indefinitely.

An owner may undertake normal repair and maintenance of a nonconforming structure
without a zoning permit in accordance with *Section 1101.

The Zoning Administrator may issue a zoning permit for development that would expand or
alter the exterior dimensions of a nonconforming structure provided:

(1) The proposed development will not result in any portion of the structure encroaching
further beyond the existing, nonconforming building line;

2) The structure is not subject to conditions or restrictions from prior approvals or
) p pp
permits that would otherwise restrict the proposed developed; and

(3) The proposed development would not otherwise require site plan or conditional use
approval.

The Development Review Board may approve a waiver or variance to allow expansion of a
nonconforming structure that would result in a portion of that structure encroaching
further beyond the existing, nonconforming building line (see *Section 4602 and Section
4603).

The Development Review Board may approve the reconstruction or replacement of a
nonconforming structure as a conditional use if:

(1) In addition to meeting the requirements of *, the applicant can demonstrate that due to
site-specific conditions he/she cannot reasonably build a conforming replacement
structure on the property that would be equivalent in size and function to the
nonconforming structure.

Section 1205. Nonconforming Uses®

1205.A

1205.B

1205.C

A nonconforming use may continue to exist unchanged indefinitely.

The Development Review Board may approve the expansion, extension or intensification of
a nonconforming use as a conditional use. In addition to meeting the requirements of *, the

applicant must demonstrate that the expansion, extension or intensification is necessary to

maintain the economic viability of the nonconforming use.

The Development Review Board may grant conditional use approval to allow a
nonconforming use to be changed to another nonconforming use. In addition to meeting the
requirements of *, the applicant must demonstrate that:

38 Compare to Subsection 3.11(C) of adopted zoning. The proposed language provides the ZA more authority to issue permits for small
changes to nonconforming structures. It also allows the DRB to approve more substantial modifications.

39 Equivalent to Subsection 3.11(B) of adopted zoning.
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The proposed nonconforming use is of a less intensive nature than the existing
nonconforming use; and

The proposed nonconforming use would be more compatible with the character of the
area.

Section 1206. Abandonment and Discontinuance

1206.A A property owner must not re-establish a nonresidential use without obtaining a zoning
permit and any applicable approvals if it has been abandoned or discontinued for more than
one year unless:

(1)

(2)

If the property owner has had to abandon or discontinue the nonresidential use as
result of damage to the structure in which it is housed, he/she may re-establish the use
once the structure has been repaired or rebuilt (see *Section 1208).

The Development Review Board may grant a waiver to extend the period of
discontinuance to a total of not more than three years if the owner demonstrates that
he/she is actively marketing the property or business for sale or lease.

Section 1207. Incomplete Land Development*!

1207.A Ifland development authorized by a zoning permit will not be completed before the permit
expires, then no later than 6 months after the permit expires (see *Section 4204) the
applicant must:

Demolish or secure any partially completed structures;

Remove all structural materials and debris from the site or bury them on site in
accordance with state regulations;

Restore the site to a natural grade; and

Re-establish groundcover to prevent erosion.

Section 1208. Damaged or Destroyed Structures*?

1208.A See * if the damaged or destroyed structure is located within the Flood Hazard Overlay
District.

1208.B  Within 60 days of a structure being damaged or destroyed by any cause, the property owner
must:

(1)
(2)

Stabilize and secure it as needed to protect public health and safety; or

Demolish it in accordance with *0.

40 New provision. Adopted zoning contains similar language in Subsection 3.11(B) but that applies only to nonconforming uses. This provision
applies to all nonresidential uses.

41 New provision.

42 New provision. Adopted zoning contains related language in Subsection 3.11(C) but that applies only to nonconforming structures. This
provision applies to all structures.
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1208.C The property owner will not need a zoning permit to act under *Subsection 1208.A or to
make emergency repairs as needed to protect a damaged structure from the elements in
accordance with *Subsection 1101.A(1).

1208.0 Except as specifically authorized in *Subsection 1208.B or Subsection 1208.C, the property
owner must obtain a zoning permit to repair, reconstruct or replace a damaged or
destroyed structure in accordance with the following:

(1) The Zoning Administrator will waive the fee for the zoning permit if the property
owner applies for a zoning permit within one year of the structure being damaged or
destroyed.

(2) Ifthe damaged or destroyed structure was nonconforming, the property owner may
rebuild it provided that:

(@) The structure as reconstructed will not expand or increase the footprint, floor area
or height of the structure immediately prior to the damage or destruction.

(b) The structure as reconstructed will not have a greater degree of nonconformity
than the structure had immediately prior to the damage or destruction.

(c) He/she obtains a zoning permit for the reconstruction within one year of the
structure being damaged or destroyed.
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